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Jeremy D. Bailey, James Madison and Constitutional Imperfection. New York:
Cambridge University Press, 2015, xiv + 181 pp., $30.99 (paperback), $98.00
(hardcover).

JERoOME C. Foss
SAINT VINCENT COLLEGE

jerome.foss@stvincent.edu

James Madison is perhaps the most complex of the American Founders,
at least when one views his thought over time. In the midst of a particular
debate he could offer a clear and often compelling argument, but continuity
of principles from one phase of his career to the next is difficult to discern. The
Madison of the Constitutional Convention is a committed nationalist, while
the Madison responding to the Alien and Sedition Acts emphasizes states’
rights. The Madison of The Federalist defends constitutional veneration,
while the Madison of 1800 helps secure a political revolution. Representative
Madison of the 1790s leads congressional opposition of the First National
Bank while President Madison of the 1810s signs into law a more ambitious
Second National Bank. How can Madison be explained?

One is faced with two temptations when looking at Madison’s entire
corpus: to read him as a philosopher attempting to moderate American poli-
tics with prudential statesmanship, and to think of him as a shifty politician
with a wet finger in the air to gauge the political breezes that necessarily shift
and change under popular rule. Neither option is particularly satisfying, in
large part because both lead to the conclusion that we should take Madison’s
particular arguments less seriously as works of political thought. If his incon-
sistencies are explained as a philosophical attempt to moderate American
politics, then his arguments in The Federalist and elsewhere speak to the
needs of the moment rather than the nature of constitutional government in
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the United States, and therefore make sense only in light of their historical
context. As that context has passed, why bother teaching them to students
today? The same conclusion arises if one thinks of Madison as an unprin-
cipled politician eager for success and willing to make whatever argument
he thinks will win the day. Such a position undermines the important and
often influential arguments he makes throughout his career in defense of the
Constitution, the Bill of Rights, national powers, states’ rights, and much else.
It is not entirely clear whether Madison’s thought taken as a whole can avoid
either of these conclusions.

Jeremy Bailey’s recent James Madison and Constitutional Imperfection
is among those books that have accepted the challenge of explaining the
apparent contradictory nature of Madison’s arguments over time. As the
title suggests, Bailey argues that Madison’s career, at least after the Constitu-
tional Convention, is best understood as a variety of attempts to deal with the
imperfections of the Constitution. These imperfections differ in kind, and
therefore require different and even contradictory solutions ranging from
formal constitutional amendments to extraconstitutional appeals to the
people. Bailey argues that when we look at the facts from this vantage point,
Madison’s political thought is more consistent than it appears on the surface,
and that Madison himself is much closer to Jefferson than is usually thought
in his openness to popular opinion as a means of correcting perceived faults
in the frame of government.

In other words, Bailey believes that Madison is less concerned with the
stability of constitutional forms than with ameliorating the imperfections
that came out of the Philadelphia convention hall in 1787. The composition
of the Senate, the Electoral College, and a general dissatisfaction with the
deliberative process under the Constitution led Madison, in Bailey’s view, to
seek means of correcting the shortcomings of the document he had helped to
craft, and the difficulty of succeeding through the formal amendment pro-
cess made the Jeffersonian impulse to turn to public opinion an attractive
option for Madison. But if Bailey is right, then the author of Federalist No.
49 is far less committed to protecting constitutional stability than is often
assumed, making Federalist No. 37 a better place to go to understand the
doctrines of Madison’s political thought, for it is in that paper that he admits
to the Constitution’s imperfection and discusses the importance of balancing
stability with such things as republican liberty and accountability.

Not surprisingly, then, Federalist No. 37 receives more attention from
Bailey than all the others. Essays 10 and 49 are the closest rivals, but here
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the discussion often involves a comparison to No. 37. For example, Bailey
points out on several occasions that the flip-side of the extended republic
defended in No. 10 is that it is extremely difficult to craft a constitution when
so many factions have to be taken into consideration—a point made most
plainly in No. 37. A multiplicity of factions may be a benefit under the ordi-
nary legislative process, but it presents a nearly unsurmountable obstacle to
constitutional reform. In this light, Bailey argues that the rhetoric of No. 49
is meant not to discourage frequent conventions in principle as disruptive
to the veneration needed for stability, but rather to convince moderates in
Virginia like Edmund Randolph to reject Anti-Federalist calls for a new con-
vention at the present moment. Madison’s real fear was that the large republic
made real deliberation over a new constitution impracticable, and that the
better option was to rest content with the document as written and to find
alternative means of rectifying its faults.

Further evidence presented by Bailey that Madison was not as concerned
about stability as we usually imagine comes from the removal debates, where
Madison makes the compelling case that a unitary executive does not need
the permission of the Senate to remove political appointees from office. Bai-
ley argues that Madison’s objective in this debate was not so much to defend
the integrity of the executive branch as to prevent the Senate from thwarting
changes in administration that would better reflect public opinion. Bailey
reminds us that Hamilton defended senatorial removals in Federalist No. 77
and desired a professional cadre of administrators—not apolitical experts in
the Progressive sense, but public-spirited department heads that could expect
to survive several changes in the presidency—to lend stability to the execu-
tive branch. Madison disliked such an arrangement and instead defended the
president’s ability to remove at pleasure, arguing that the chief executive was
responsible to the people for the soundness of the administration and that insti-
tutional impediments to the executive’s changes violated republican principles.

Among the scholarly virtues of Bailey’s book is its attention to other argu-
ments made about Madison. Bailey’s accounts of other academics are fairly
rendered and well explained, always making clear where his own assessment
of the facts agrees with and where it diverges from those of others. While
this makes the book less readable to the general public, it is useful to scholars
engaged in the hard work of trying to figure out the political thought of one of
our most respected and complex Founders. Furthermore, Bailey encourages
readers to reconsider the more well-known of Madison’s essays, such as Fed-
eralist No. 37, and those who read the book carefully will learn about several
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more obscure sources that contain important clues to Madison’s ideas, all of
which Bailey explains with helpful insight. Anyone interested in Madison’s
thought would do well to read James Madison and Constitutional Imperfec-
tion. But whether Bailey will convince his audience that he has discovered the
best way of measuring Madison over time is a difficult question to answer.

In the end, what holds Madison’s various public writings together may
matter less than the principles, logic, and persuasiveness of each particular
argument on its own. As Hamilton says of his own essays in Federalist No. 1,
“My motives must remain in the depository of my own breast: my arguments
will be open to all, and may be judged of by all.” The rule should apply equally
to Madison, and other political thinkers for that matter. Whatever Madison’s
motives in Federalist No. 10, Federalist No. 49, the Helvidius Letters, the Vir-
ginia Resolutions, or any of his other public documents, the arguments in
each case speak for themselves, and can be evaluated and judged accordingly.
If Hamilton is correct, having a coherent Madison may be less important
than is often assumed.



